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May 8, 2020
The Honorable Jerry Hill The Honorable Tom Daly
California State Senate California State Assembly
State Capitol, Room 5035 State Capitol, Room 3120
Sacramento, CA 95814 Sacramento, CA 95814
Subject: SB 1159 (Hill & Daly) — Workers” Compensation Presumption for COVID-19

CONCERNS
Dear Senator Hill and Assemblymember Daly,
The undersigned organizations write to respectfully convey our concerns with SB 1159 from both a public policy and

cost perspectives. We understand and respect your worries for the thousands of California’s essential critical
infrastructure workers, and your desire to eliminate disputes over factually work-related COVID-19 infections. We



also understand that SB 1159 is a work-in-progress and, as such, we look forward to continuing discussions with you
and other stakeholders.

Many of the undersigned organizations delivered a letter dated 4/26/2020 to Governor Gavin Newsom and the
legislative leaders in both the Senate and Assembly. The purpose of that letter was to provide a common voice to the
concerns from all corners of California’s public and private sectors about the possibility of shifting the medical and
social costs of this pandemic onto California’s workers’ compensation system through the enactment of a workers’
compensation presumption. We believe that the existing workers’ compensation system is certainly capable of
effectively and efficiently meeting the needs of workers who are indeed infected while in the course and scope of
their employment. In fact, there hasn’t even been a clearly established “problem” with the operation of the current
system relative to COVID-19.

Notwithstanding employer concerns or a demonstrated problem with acceptance of claims, Governor Newsom
issued Executive Order N-62-20 on May 6 to establish a rebuttable presumption for confirmed positive cases of
COVID-19 among any California worker who reported to work outside of their home between March 19 and July 5.
With such a broad presumption now in place for workers during the period in which the greatest number of
Californians were ordered to stay home, we urge the legislature to thoughtfully consider the problems that need to
be addressed beyond the broad scope of the Executive Order. Expansion of such extraordinary measures take
California’s workers’ compensation system further away from its intended design and purpose and shift greater
liability for the pandemic onto California employers.

Thank you for taking the time to consider our collective concerns. Below is a list of the specific issues that we believe
to be relevant to the discussion around SB 1159.

Basics of California Workers” Compensation

California’s workers’ compensation system is a no-fault, employer-funded system that must be liberally-construed
by the courts with the purpose of extending benefits to workers who claim an injury or illness is work-related. This
means that California’s system has been designed and consistently operates in a manner that broadly extends
benefits for injuries and illnesses that occur on the job. Under existing rules, there needs to be some medical evidence
that the illness was related to work. Therefore, employers are currently accepting COVID-19 claims, but some claims
are likely to be denied because they are simply not work related or even lack any diagnosis of COVID 19. California
law also requires employers to pay for health care services up to $10,000 while the claim is reviewed, even if it is
ultimately denied.

California’s system is specifically designed to address workplace injury and iliness and is limited to that sole purpose.
To meet that important threshold, workers need to establish some reasonable factual basis for asserting workplace
causation of an injury or illness. With a no-fault standard that awards benefits without consideration of negligence,
and a statutory directive that the courts must construe the state’s laws in favor of providing benefits, California
workers’ compensation claims are accepted by employers are a rate of roughly 90%.

Employers in California’s workers’ compensation system, which had a cost of $23.5 Billion in 2018, are approximately
67% insured and 30.2% self-insured (the State of California makes up 2.8%). It is important to note that for many
large employers and nearly all public entities, the cost of workers’ compensation is largely self-funded and come
directly out of those organizations’ annual budgets.

Conclusive v. Rebuttable Presumption

One concept under consideration is the establishment of a workers’ compensation “presumption”. The function of a
presumption in workers’ compensation law is to shift the burden of proof from the employee to the employer.
Currently a worker claiming work-related COVID-19 would need to offer some reasonable basis to support their claim
that they contracted COVID-19 at work, or that their work put them at a special risk for contracting COVID-19, and
their claim would be evaluated as described above. A presumption, whether rebuttable or conclusive, would shift
the burden onto the employer and require them to prove that the employee did not get sick at work.



https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=3600.&lawCode=LAB
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When the burden of proof is shifted to the employer through a presumption the law also needs to establish what
standard overcomes the presumption. In other words, what legal standard must an employer meet in order to
demonstrate under the law that an infection is not work related and therefore not eligible for workers’ compensation
benefits?

A “conclusive presumption” would clearly declare, as a matter of law, that employers must provide workers’
compensation benefits for eligible employees even if the evidence clearly indicates that the infection did not
occur at work.

The California Department of Public Health (CDPH) noted in their April 8, 2020 Press Release that, “Since
COVID-19 is moving rapidly within the community, health care workers now appear just as likely, if not more
so, to become infected by COVID-19 outside the workplace.” Nearly every day since that press release CDPH
has noted in their daily update that hospital workers continue to contract COVID-19 both through the
workplace and community exposure. A conclusive presumption, or anything that operates like a conclusive
presumption, would unquestionably push these non-industrial infections into the workers’ compensation
system.

A “rebuttable presumption” would shift the burden of proof onto employers as described above but wouldn’t
allow benefits for infections that could be proven to be unrelated to work. This would be accomplished by
establishing a standard of evidence for the employer to meet — typically in a rebuttable presumption the
burden can be overcome by establishing non-industrial causation through a preponderance of the evidence.
Even under a rebuttable standard we expect that employers would still ultimately provide workers’
compensation benefits for a substantial number of COVID-19 infections that are not work related.

Of note, although there are examples of rebuttable presumptions in California’s workers’” compensation statues,
there are no conclusive presumptions. The undersigned organizations would respectfully urge you not to establish a
conclusive presumption. This type of action would transform California’s important workers’ compensation system
into a safety net system for non-industrial COVID-19 claims.

Time Limited

Any policy proposal that fundamentally alters how our workers” compensation system works relative to COVID-19
should be considered a temporary and extraordinary measure with a clearly defined end date. Even under the
statewide shelter-in-place order it would seem, again based on the CDPH press release linked above, that even
employees with an elevated occupational risk are prone to contract COVID-19 through community spread. The
evidence would suggest that community spread is and will continue be a probable source of COVID-19 infections.

While it might make sense to err on the side of caution with a limited presumption policy applicable during the
statewide shelter-in-place order, we would oppose the continuation of any presumption policy when that period
ends, and all Californians face a renewed, shared risk for exposure.

What Should Generate a Claim

Workers’ compensation benefits are extended to “cure and relieve” the effects of an industrial injury or illness. If an
employee tests positive for COVID-19 but is asymptomatic, then there is nothing to “cure or relieve” and access to
the workers’ compensation system should not be allowed. California’s workers’ compensation system is vulnerable
to gaming via litigation, and allowing access to the system for exposures, suspected exposures, physician-directed
guarantines, and asymptomatic positive tests would serve little, if any, good for sick workers and their employers,
but it would give enterprising attorneys an avenue to exploit our system’s known litigation weaknesses.

Housing and Living Expenses

We would oppose any effort to include housing and living expenses as any part of the workers’ compensation system.
Our system is designed to provide medical treatment, temporary disability payments to the sick and injured who
cannot work, longer-term permanent disability benefits, and funds for workers who cannot return to their place of
employment following their injury. Including housing costs and living expenses as a benefit of the workers’
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compensation system during a pandemic and then opening the system to non-industrial infections would be
disastrous. Any provision that would move in this direction should be rejected by the legislature.

Scope of Workers

Many workers are doing heroic work at this time to care for the sick, produce food and other essentials, and make
deliveries so most Californians can stay at home. At the same time, continuation of work during the shelter-in-place
directive, by itself, should not be used as a proxy for exposure risk. Workers face a wide range of risk, from front-line,
public-facing workers, to those who work in relative isolation and adequate social distancing.

Therefore, any suspension of existing causation standards should be targeted to workers who face a demonstrably
higher risk of exposure. We oppose proposals that would apply a presumption for COVID-19 to every worker that has
reported to work outside of the home during the statewide shelter-in-place order, because such a policy would
significantly increase the number of non-work claims shifted into the workers’ compensation system.

Presumption policy typically applies to small subsets of workers and injuries / illnesses and we believe that a narrow
scope is appropriate here, as well.

Cost Estimates & Concerns

The undersigned organizations both appreciate and share your concern for our employees, and we agree that
workers’ compensation benefits should be extended as appropriate for COVID-19 infections that are work-related.
However, our comments above establish that the proposals under consideration are very likely to force significant
numbers of non-industrial COVID-19 infections into an already-strained workers’ compensation system.

The Workers’ Compensation Insurance Rating Bureau has issued their “Cost Evaluation of Potential Conclusive
COVID-19 Presumption in California,” which estimated the cost of similar proposals to be somewhere between $2.2
and $33.6 billion per year depending on details of any eventual proposal. The WCIRB cites an approximate mid-range
cost estimate of $11.2 billion, or a 61% increase in the cost of California’s worker’s compensation system (already
the second most expensive in the country).

We would cite this as evidence that the decisions above matter, and respectfully urge you to approach this issue with
great caution so that the workers’ compensation system is functional and affordable as California attempts to climb
out of the economic malaise that follows in the wake of COVID-19. Public agencies and private entities are facing
unprecedented financial strain. Inappropriately adding burdensome costs will certainly further strain or even crush
their ability to recover from this pandemic, leading to wide-spread insolvency and bankruptcy.

Probable Number of Claims

It has been suggested that California might not experience very many claims if the proposals under consideration are
enacted, and that maybe the cost estimates might be overblown. We would suggest that the broad range in the cost
estimate is an indicator of the potential volatility that could result from these proposals. We would also offer several
factors that we believe will drive up the number of claims as we’ve described in this letter:

- Under California law any employers with notice of an occupational injury or iliness are required to provide
the employee with a claim form and information on how to file a workers’ compensation claim. If the law
says that all COVID-19 infections are conclusively work related for certain populations, that means that an
employer will have an affirmative obligation to lead employees toward a claim.

- Most group health payers currently filter out occupational versus non-occupational injuries and illnesses and
consciously work to move work-related injuries into the workers’ compensation system where they belong.
If California has a conclusive presumption as described above, all other health care payers (health plans,
union health care benefit trusts, and even the state and federal governments) will have a significant fiscal
incentive to actively move infections into the workers’ compensation system.
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- The first of Governor Newsom'’s six critical indicators for modifying the stay-at-home order includes our
collective ability to monitor and protect our communities through testing and contact tracing. There will be
widespread testing, workplace screenings, and some amount of antibody testing.

Looking Ahead
These are important issues and we commend your attention to these matters as you, your colleagues, and your staff

work diligently to keep California on track. We look forward to further discussion on individual proposals, and we are
prepared to evaluate and discuss the performance of California’s workers’ compensation system. However, we think
it is important that the discussion be focused on extending benefits for work-related injuries and illnesses. California
employers have been significantly impacted by this crisis and simply cannot be the safety net for this pandemic by
providing workers’ compensation benefits for all employees, even when they are not injured at work. Thank you for

your time and thoughtful consideration.
Sincerely,

Acclamation Insurance Management Services
Allied Managed Care Incorporated

American Property Casualty Insurance Association
Association of California Egg Farmers
Association of California Healthcare Districts
AutoCare Association

Breckpoint

Building Owners and Managers Association of
California

California Alliance of Self-Insurance Groups, Inc.
California Association of Joint Powers Authorities
California Association of School Business Officials
California Automotive Wholesalers Association
California Building Industry Association

California Business Properties Association
California Chamber of Commerce

California Coalition on Workers” Compensation
California Farm Labor Contractors Association
California Forestry Association

California Fuels & Convenience Alliance
California Grain and Feed Association

California Grocers Association

California Independent Petroleum Association
California League of Food Producers

California Manufacturers & Technology Association

California Municipal Utilities Association
California Professional Association of Specialty
Contractors

California Retailers Association

California Schools JPA

California Seed Association

California Special Districts Association

California State Association of Counties
California State Floral Association

California Transit Association

CompAlliance

CSAC Excess Insurance Authority

Exclusive Risk Management Authority of California
Family Business Association of California
Institute of Real Estate Management
International Council of Shopping Centers
League of California Cities

Michael Sullivan and Associates, LLC.

Monterey County

National Association of Mutual Insurance Companies
National Federation of Independent Business
NAOQIP of California, the Commercial Real Estate
Development Association

Pacific Coast Rendering Association

Pacific Egg and Poultry Association

Personal Insurance Federation of California
Rural County Representatives of California

Self Insured Risk Management Authority
Special District Risk Management Authority
Urban Counties of California

Western Insurance Agents Association

West San Gabriel Joint Powers Authority
Whittier Area Schools Insurance Authority

cc. Members, Senate Committee on Labor, Public Employment and Retirement

Cesar Diaz, Office of Senate Pro Tem Toni Atkins
Anthony Williams, Office of Governor Gavin Newsom
Stuart Thompson, Office of Governor Gavin Newsom



