
 

The Honorable Nancy Pelosi 

Speaker of the House 

U.S. House of Representatives 

H-232 U.S. Capitol 

Washington, DC 20515 

 

The Honorable Kevin McCarthy 

House Minority Leader 

U.S. House of Representatives 

H-204 U.S. Capitol  

Washington, DC 20515 

The Honorable Charles Schumer  

Senate Majority Leader 

United States Senate 

Washington, DC 20510 

 

 

The Honorable Mitch McConnell  

Senate Minority Leader  

United States Senate 

Washington, DC 20510

 

Dear Speaker Pelosi, Leader McCarthy, Leader Schumer, and Leader McConnell: 

The Administration’s Build Back Better Framework released last week would impose the 

OECD’s highest marginal rates on family-owned businesses and should be rejected by Congress.  

These businesses just survived a global pandemic and for Congress to impose massive tax hikes 

on them, with rates exceeding 50 percent in some cases, is simply unconscionable.  The 

undersigned business organizations, representing millions of Main Street businesses, call on 

Congress to defeat this ill-advised bill.   

Individually- and family-owned businesses comprise nearly all businesses in the United States 

and employ the vast majority of private-sector workers. Yet the Framework would significantly 

increase rates on those businesses at income levels well below the advertised thresholds.   

The bill would expand the 3.8 percent Net Investment Income Tax (NIIT) to all pass-through 

business income; impose a new surtax of up 8 percent on all forms of income, including family 

businesses; and make permanent and expand the loss-limitation rules under Section 461. The 

White House estimates these three changes would amount to a $650 billion tax hike over ten 

years.  

Moreover, the tax rate hikes in the framework would apply to businesses making significantly 

less than the advertised levels.  The White House fact sheet suggests the new surtax would 

impose a 5 percent tax on a taxpayer’s modified adjusted gross income over $10 million, and 8 

percent in excess of $25 million.  For pass-through businesses held in trust, however, these 

thresholds are fifty times lower -- $200,000 and $500,000, respectively.  You don’t have to be a 

very big business to earn $200,000.   

The same is true for the expansion of the 3.8 percent NIIT.  The expanded NIIT’s threshold for 

joint filers with S corporation or partnership income is $500,000, but it is just $13,000 for a 

family business with ownership shares held in trust.   

When the NIIT was originally adopted as part of the Affordable Care Act, the Obama 

administration chose to target passive investment income only by exempting the income of S 



corporation owners and partners who actively work in their businesses.  The current rules are not 

a “loophole” but rather a deliberate policy choice made by the Obama administration.  The 

framework would reverse this policy, imposing the NIIT on the income of these businesses for 

the first time.   

Trusts are a common feature of succession planning for family businesses.  While they may have 

tax implications, in most cases families use trusts for non-tax purposes, as they ease the 

transition of the business from one generation to the next by clarifying ownership and 

management roles and avoiding probate court.  As such, trusts are a common feature of estate 

planning for family businesses both large and small.   

Due to the prevalence of trusts, the higher tax rates included in the framework would harm tens 

of thousands of modestly sized family businesses located across the country.  The rate increases 

contemplated by the Framework are significant.  The Tax Foundation estimates they will push 

the marginal rates of family businesses making more than $500,000 to over 50 percent.  When 

coupled with state and local levies, these rates hikes will result in the family businesses facing 

the highest marginal rates in the OECD, exceeding 57 percent!   

Congress should avoid policies that harm Main Street employers at any time, but particularly at 

this difficult moment in our nation’s history. Having survived the pandemic, family businesses 

are now confronted with rising inflation, labor shortages, and supply-chain disruptions.  The tax 

increases included in the framework would make a bad situation worse and encourage continued 

consolidation of economic power and decision making. Large, multi-national corporations have 

thrived during the pandemic. The framework would tilt the rules further in their favor and away 

from locally- and family-owned businesses. 

If Congress wishes to support the role family businesses play in providing jobs and a strong 

economic base, it should reject the framework and focus on policies that help encourage 

investment and job creation.  

 


